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In his column, Meganomics, Colen Garrow has 
discussed the Public Protector’s controversial suggestion 
of changing the mandate of the South African Reserve 
Bank. He points out how the South African Reserve Bank 
has been upholding its inflation fighting credentials and 
concludes that making the South African Reserve Bank 
any less independent can never be a good thing.

Mitzi Wyman has written about American Airlines and 
questions whether the cutting back and demanding more 
of staff by management is really acting in the interests 
of a company. Isn’t it merely a question of maximising 
short-term profit in an increasingly competitive and 
radically transparent world with social media?

Usually a court will not enforce retrospective 
legislation. Where, however, there was adequate 
warning of the imminent introduction of some 
tax legislation, the court in effect condoned the 
retrospectivity of the legislation. Peter Surtees points 
out that the reason for it was to introduce a BEE 
component into shareholding.

Gert van Heerden has written an article on the 
practical aspects of lodging objections to the South 
African Revenue Service. In it he gives a practical 
understanding of the objection procedure and 
highlights some of the pitfalls where confusion 
can create a cycle of objections being lodged and 
invalidated to the frustration of not only a tax 
professional handling the matter but also to the South 
African Revenue Service.

Sustainability has become the elephant in the room. 
Joss Tantram explores how a company needs to plan 
its strategy for value creation in a sustainable manner 
within the confines of the planet’s capacity.

Michael Judin and Ramani Naidoo have pointed out 
how directors can be held personally liable in terms 
of certain legislation basing aspects such as tax, 
occupation and environmental legislation. Although 
governance is principle-based, a company and its 
directors still have to comply with the law.

Analysis of the market value of listed companies 
shows that up to 80% of value can be made up of 
intangible assets and not tangible assets, which are 
additives in balance sheets according to financial 
reporting standards. In this context, Anton van Wyk, 
a co-editor, has focused on financial and non-financial  
indicators for success in his article. He points  
out that CEOs today have to apply their minds to 
respond to the changing expectations of the company’s 
stakeholders.

Finally, there is an article by Shirley Machaba 
who is a past president of the Institute of Internal 
Auditors of South Africa and a member of PWC's 
Africa governance board. In this article, which is 
in celebration of Women’s Day, she discusses her 
successes in the professional and business world.

Mervyn E King SC
Editor-in-Chief

Note from the Editor-in-Chief
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Compliance: the case for greater  
board involvement
Michael Judin and Ramani Naidoo

 

e UK Bribery Act, 2010, described as ‘the toughest 
anti-corruption legislation in the world’, thanks to its 
strict liability provisions and its pervasive territorial 
reach, is all set to become even tougher. Under proposed 
amendments to that Act, announced as part of Prime 
Minister eresa May’s crusade against ‘irresponsible 
behaviour’ by big business, companies are to be held 
strictly liable, criminally, for failure to prevent economic 
crimes (bribery, money laundering, fraud and the 
like); unless they can prove that they had adequate pre-
emptive procedures in place. e introduction of ‘failure 
to prevent’ offences will change the test for criminal 
culpability from intent (in other words, attributable 
to the ‘controlling mind and will’ of the company, and 
therefore notoriously difficult to prove) to guilt by 
omission or neglect. Companies will be criminally 
liable for acts committed by their employees or agents 
unless they have sufficient procedures in place to 
prevent the wrongdoing; thus effectively criminalising 
the failure by companies to comply.

e focus on compliance failures is not unique to 
the UK. Across Europe, compliance efforts and the 

adequacy of control systems have become critical to 
decisions about corporate prosecutions and sanctions. 
In Spain, Italy and the Netherlands, companies need 
to demonstrate the existence of robust compliance 
and detection systems to escape corporate liability 
for wrongdoing. And even in France, (a country that 
the annual Transparency International Corruptions 
Perception Index has never rated highly for its 
ethical performance), newly promulgated legislation 
has introduced ‘a positive obligation’ on French 
companies, and specifically their boards and senior 
management, to prevent corruption.

Globally, we are seeing a materialisation of what the 
former chairman of the US Securities and Exchange 
Commission called a ‘broken windows examination 
and enforcement’ philosophy – an approach in 
which ‘all types of wrongdoing’, including smaller 
violations ‘such as control failures, negligence-based 
offences, and even violations of prophylactic rules 
with no intent requirement’, are pursued and where 
‘no infraction was too small to be uncovered and 
punished.’ 1 

Today, the face of liability has changed significantly and even minimal failures by 
directors and officers to ensure legal compliance by their companies may render 

their companies liable for large fines and the directors themselves liable under the 
numerous and far-reaching personal liability provisions in the plethora of legislation 

to which today’s companies are subject.

1 Words of Mary-Jo White, Chairman of the US SEC, in a 2013 speech, ‘e Future of the Securities and Exchange Commission in a Changing 
World’, accessed at SSRN, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2715143.



We live in an era where boards of directors face increasing demands to 
ensure that their companies comply.
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e board’s duty to oversee compliance

We live in an era where boards of directors face 
increasing demands to ensure that their companies 
comply. Twenty years ago, in the Delaware Case 
of Stone v. Ritter 911 A.2d 362, 370 (Del. 2006), a 

derivative action brought by shareholders against the 
former and current directors of Amsouth Bank for 
the recovery of fines paid for repeated breaches of 
money laundering legislation, the Delaware Supreme 
Court reaffirmed the Caremark 2  standard for director 
liability – ‘[g]enerally where a claim of directorial 
liability for corporate loss is predicated upon ignorance 
of liability creating activities within the corporation 
... only a sustained or systematic failure of the board 
to exercise oversight (my emphasis) – such as an utter 
failure to attempt to assure a reasonable information 
and reporting system exists – will establish the lack 
of good faith that is a necessary condition to liability.’ 
Today, the face of liability has changed significantly 

and even minimal failures by directors and officers 
to ensure legal compliance by their companies may 
render their companies liable for large fines and 
the directors themselves liable under the numerous 
and far-reaching personal liability provisions in the 
plethora of legislation to which today’s companies 
are subject. Directors can be held personally liable for 
non-compliance with certain tax, occupational and 
environmental legislation and the Companies Act, 
2008.

Whilst the Companies Act [Section 88(2)(b)] vests the 
company secretary with the statutory responsibility 

to make the directors aware of any law relevant to or 
affecting the company, the duty to ensure statutory and 
regulatory compliance falls directly under the purview 
of the board. e board (the governing body in  
King IVTM) has an overarching, active duty to ‘govern 
compliance with laws and ensure consideration of, 

and adherence to, non-binding rules, codes and 
standards’ where their application would procure 
good governance. e directors’ duty of compliance 
can be split into three distinct tasks – knowledge, 
implementation and monitoring: (i) to be sufficiently 
aware of the laws, regulations, standards and rules 
applicable (collectively, ‘rules’) to the company, 
including any changes to those rules – this must 
form part of the directors’ induction and ongoing 
training programme (ii) to oversee the design of and 
implement an effective compliance programme to 
ensure that the company complies with its legal and 
regulatory obligations under the rules – this involves 
identifying the principal obligations under each of the 

rules by which the company has elected to be governed, 
defining a procedure for compliance and vesting clear 
responsibility for compliance with executives in the 
company; and (iii) monitoring the outcomes of the 
compliance programme on a regular basis to ensure 
that its objectives are in fact being realised.

e enormity of ‘governing compliance’ is a daunting 
task for many, largely non-executive boards that 
ultimately are accountable to drive the performance of 
the companies they govern. Compliance is viewed in 
many companies as a grudge-purchase – something 
that hinders rather than advances entrepreneurship – 

Directors can be held personally liable for non-compliance with certain tax, 
occupational and environmental legislation and the Companies Act, 2008.

e enormity of ‘governing compliance’ is a daunting task for 
many, largely non-executive boards that ultimately are accountable 

to drive the performance of the companies they govern.

2 From In Re Caremark International Inc. Derivative Litigation 698 A.2d 959 (Del.1996).
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with responsibility of en being relegated (or abdicated) 
to the company secretary to tick the necessary boxes. 
is is far from perfect and history has shown that 
of en the reality of inadequate or non-compliance is 
cloaked by a thin veneer of formal compliance – a non-
executive remuneration committee, an independent 
chairman and a properly constituted board with a 
majority of independent directors.

Are board compliance committees the best 
way to manage compliance?

In a perfect world, compliance would be integrated 
into every aspect of the day-to-day business of the 
company and every decision would automatically 
involve an interrogation of the related risk and 
compliance issues. But realistically, in most companies, 
there is a cultural divide between compliance and 
operations with compliance most of en being viewed 
as a hindrance rather than a help. 

In most companies, the board’s responsibility for 
compliance and risk governance is of en delegated 
to the audit committee. But the workload of audit 
committees has reached overwhelming proportions in 
recent years, and the better practice, suggests omas 
Fox, is clearly for companies to have a separate 
compliance committee – a group of individuals within 
a company or organisation whose job it is to make 
sure that all laws and rules relating to the activities 
of the company are obeyed. e reason, he argues, is 

that compliance has become not only central to any 
well-run business but is also critical to overseeing a 
wider variety of risks than the typical audit committee 
has experience in managing.3 Audit committees, as 
statutory committees whose constitution is dictated 

by the Companies Act4, have a primarily financial 
focus and their focus on compliance is likely to be 
aimed more towards financial compliance than the 
broader legal and regulatory compliance for which 
boards of directors are accountable. A clear distinction 
must be drawn between financial and non-financial 
compliance.

A separate compliance committee should devote 
itself exclusively to non-financial compliance (for 
example, compliance with the Competition Act). 
e compliance committee, although constituted 
as a board committee, should include directors as 
well as representatives of the relevant functional 
departments. Its primary role should be to put in place 
a system to track compliance requirements, to assess 
the effectiveness of and to oversee the implementation 
of the company’s compliance programme. e 
committee should start with a basic enquiry: ‘How do 
we know it is working?’ says Fox.

A caveat … and a conclusion

Undoubtedly, judicious use of board committees can 
assist the more effective functioning of the board. 
However, there is an alternate view that any issue 
that is important enough for the board to consider 
forming a committee to deal with it should enjoy the 
attention and contribution of the full board. Besides 
increasing the coordination challenges for a probably 
already overworked company secretary, forming 

additional board committees increases the pressure 
to increase the size of the board as directors become 
overextended. Boards are also notoriously bad at 
culling committees that no longer serve a purpose as 
directors become entrenched in their roles.5 

In most companies, the board’s responsibility for compliance and 
risk governance is of en delegated to the audit committee.

3 Adapted from Fox, T: e Board of Directors’ Compliance Committee, JD Supra Business Advisor, 20 December 2016.
4 With the requirement that audit committee members be financially literate.
5 Naidoo, R, cited in full at note 3 supra, at p.177.
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However, if the board chooses to deal with compliance, 
it is clear that compliance can no longer be viewed 
in isolation and must become part of the overall 
business strategy of a company. Compliance and its 
related practices should become integrated, pervasive 
and implemented throughout the entire company 
and should be performed by all.6 All of this must be 
underpinned by a culture in which everyone, from 
the board down, demonstrably lives by the same rules 
and in which even the smallest ‘broken windows’ are 

6 ‘e Importance of Legal Compliance’, Paper of TKP Tourism, accessed at https://tkp.tourism.gov.za/Style%20Library/Toursim%20Compendium/ 
 Compendium%20Set%202/pdfs/national-tourism_00prelims.pdf.

Michael Judin is a partner in the 
Johannesburg-based law firm of Judin 
Combrinck Inc. He is a member of the King 
Committee and also a member of the task 
team which drafted King IVTM. He was the 
chairman of the subcommittee on the chapter 
dealing with negotiation, mediation and arbitration as 
contained in King III. He is also a non-executive director of, 
and legal adviser to, the American Chamber of Commerce in 
South Africa. He is the co-chairman of the Corporate 
Governance International Development Subcommittee of the 
American Bar Association’s Business Law section.

Author

Ramani Naidoo is an attorney, notary public 
and conveyancer of the High Court of South 
Africa. She has been a practising attorney, legal 
adviser, company secretary and non-director of 
several private, state-owned and listed 
companies. She is currently a non-executive 
director of two JSE-listed companies and the 
executive chairman of a specialist niche engineering company 
that she runs with her business partner. 

Ramani is the author of the principal South African corporate 
governance textbook, Corporate Governance – An Essential 
Guide for South African Companies (3rd ed., Lexis Nexis, 
2016). She is also the author of The Effective Directors’ Guide 
(2003) and jointly developed the Introduction to Corporate 
Governance course for the University of South Africa’s Centre 
for Corporate Citizenship (2002).

Author

addressed. e problem with allowing minor violations 
to be overlooked or ignored is that this leads to a 
culture where minor lapses feed bigger ones and where 
ultimately laws are increasingly treated as toothless 
guidelines. Any effective commitment to compliance 
has to start with the company’s board of directors.
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